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ABSTRACT

The manifestations of violence against women viity dfferent economic, social and cultural contgxhere is
no doubt that the phenomenon is universal and anfagtor in the subordination of woman worldwidgonceptualizing
violence against women as a violation of humantagtas a critical first step in framing abuses afmen’s rights within
the international human rights system. While thenifestations of violence against women vary wifffedént economic,
social and cultural contexts, there is no doubt te phenomenon is universal and a major factah& subordination of
woman worldwide. In the 1980s., when violence agjaimmen’s movements was at its peak in everymetiie focus was
on acts of overt physical and sexual violence. Thituded, for example, female infanticide, femfaleticide, incest,
battering, bride burning, marital rape, honor killj in private sphere, sexual harassment, rape blip@renas' Violence
against women is also a manifestation of class epgon. Violence in a society on a family inittht®y those who have
power or by those who want to retain pofvéfhe definition of violence had been expandedttudle more structural

forms of gender- based violence. Certain culturalctices, like son — preference, dowry customs etc.
KEYWORDS: Marital Violence, human rights, Constitution of lad
INTRODUCTION

In India, pre-birth selection and consequent infaé¢ is a common occurrence and the preference forale
offspring is widespreatiMillions of Indian women face severe harassmermt wuunfulfiled dowry demands and many
are victims of homicide and are even driven to ideic The subjugation of women in a subordinate tfpysiwhich

characterizes her in patriarchal societies suabues$. Patriarchy is responsible for the subduced positf women.

Women are beaten in their homes by inmates partsexsially assaulted by the family members, thewastims
of marital-rape, they are otherwise sexually assduliuring times of internal conflict by soldiesgxually assaulted by
law enforcement personnel while in their custodpd aargeted for sexual violence based on their eedex.
The family and the state, both operate on patr@rgknder modes. This has widened the gap betweemew and men
and put women in the disadvantageous position.

! Dr. Santosh Nandal( Violence against women: \fiotaof human rights) Cr LJ, 2004.
2 .
Ibid
® Preeti Misra( Domestic Violence against womengD8&Deep publications, New Delhi, 2006, P. 24
* Fatima Ehlesham Siddiqgi,(Women and Human Rightahishka Publishers, Distributors, New Delhi, P 58801.
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VIOLENCE AGAINST WOMEN: CONSTITUTIONAL PERSPECTIVE

The Constitution of India, 1950 has certain prawisi relating to women. It makes special provisitorsthe
treatment and development of women in every sphéidde. The Preamble is the key to the Constitutitt does not
discriminate men and women but it treats them alilkee framers of the Constitution were well awaremequal treatment
meted out to the fair sex, from the time immemorialindia, the history of suppression of womervesy old and long
which is responsible for including general and sdqurovisions for upliftment and development oé tstatus of women.
Certain provisions are specifically designed far benefit of women. Part Il of the Constitutionlatlia deals with the
fundamental rights. Article 15(3) of the Constitutiprovides that discrimination on grounds of fielig race or place of
birth shall not prevent the state from making apgcal provisions for women and childrétunder the Constitution,
the state has been given the power to make lavasdiegy women and children but such laws shall roviolative of
Article 15 of the Constitution. Article 15(1) prdtiis gender discrimination. Article 15(3) lifts thgnominy and permits
the state to positively discriminate in favor ofmen to make special provisions to ameliorate thedial, economic and
political condition and accord them parftyArticle 14 and 15 of the Constitution of India pides that equality of
opportunity, equality before law, equal protectionthe laws, not discriminating against any persangrounds of sex,
religion, caste and place of birth and no discration in the matters of public employment on theugds of sex only as

provided under Article 16 of the Constitution.

Under the Constitution of India, 1950 the directprinciples of State policy is the reflection ofugonance that
India is a welfare democratic state. This policyisaged equal rights to work, equal pay for equatkywand adequate
means of decent and dignified livelihood to bothnnaed women, these are guaranteed under the daqmtinciples of
state policy. Part IV of the Constitution contaimiArticles 38, 39 (a) (d) and (e), 42, 44 and 48l @éth the welfare and
development of womehMoreover, the sexual harassment of women partiguthe working women at workplaces by
their male counterparts is against the principleggefder equality, it is violation of the fundamenight, particularly
Articles 14, 15 of the Constitution which enshrir@éhciples i.e., equality before law and prohititiof discrimination on
the grounds of religion, race, caste, sex and pt#cbirth. Such sexual harassment also violatesclart21l of the

Constitution which deals with the protection oéldnd liberty’
THE CONCEPT OF MARITAL VIOLENCE

Some people take martial violence for granted dmwktthat little can be done about it. Marital éote is a
feature of family life to which society has usuailyned a blind ey Marital Violence in the private sphere of the flgm
and the victimization of women in the intimate talaships has acquired legitimacy and urgent &dtianto the legal

discourse. Marital Violence as threatened or actplysical assault by one marital partner upon thieerd.

®Dr. S.C. Tripathi and Vibha Arora (Law relatingwmmen and children), Central Law Publication, 2008
®Dr. G.P. Reddy (Women are law) IV ed., 2000, p.2
; Dr. S.C. Tripathi and Vibha Arora (Law relatingwmmen and children), Central Law Publication, 2008
Ibid, p 14.
° Vishkha v. State of Rajasthan, (1997)6 SCC 323.
12 Borkowski Murch Walker, (Marital Violence — The @eunity Response), Tavistock Publications, LondoNew
York, 1983, P. 3
" bid
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Millions of women bear this quietly and silentlyhyical force, verbal abuse, persistence born dutialence not

necessarily extreme, continually pushing, showmagking women a doormat make out a case of maii&nce.

The pervasive existence of violence against wonespecially marital violence and perpetrated bymate
males, was seen as a private matter, a culturafeanilly issue. Marital/Domestic violence is the mssrious violation of
all basic rights that a woman suffers in her owmbat the hands of members of her own familyhis society of ours
which is chained by orthodox traditions, superstis, myth and make beliefs, these are the termitigdomwho have
suffered most the women, being exploited from timenemorial, socially, economically, physically psgdogically and
sexually but this classification is fairly crude danthere are endless variations within each category
These are complemented with an analysis of thehodggical understanding of the violent marital naietion and the
difficulties confronting the women to leave theusition or to understand why he remains in it. Isecaf women who are
economically dependent on her husbands, her satimst of the helpless person with no financiglpsrt. As a result,

she continues to stay in the violent relationship.

The inferiority of women is indicated by the fabtiat Indian woman does not possess an identity oota.
She owes her identity to a particular relationshifh a man. She is either a daughter (or the fatloera wife (orhusband)
or a mother (or son). The very existence of wongemelated to marriage and procreation. To be Bpaacepted,
a woman must be married and be a mother, prefebly son, not a daughter. The status of womarmensbciety is
dependent upon her marital status. A lot of mothen® bear male children is better than those wha dpirth to
daughters. In many traditional families, the newfs tloe birth of a daughter is treated as a familjacsty.
Friends and relatives express their sympathielseartembers of the family upon the birth of a givith the birth of a son,
a woman is granted certain privileges which wengietbto her so far. But with the birth of a girlw@man is granted with

disrespect. For this, reason, she is in constantdiering pregnancy. This is the worst form of @ridomestic violence.

Marital Maladjustment is the cause of a large numbk crimes against women in matrimonial homes.
Maladjustment may arise both because of the peligoharacteristics of the husband as well as tfathe wife and
environment in which the marriage functions. Whateway be the cause of domestic violence, one tiotgar that it is
woman who becomes ‘victim’ of it. Women, who aretirns of domestic violence, are unable to leavesafeusituations
due to several social and financial factdrslany of them are at risk of further violence orerwbeing killed by their
partners when they attempt to leave the abusiaioakhip. Most women do not get much support ftbgir maternal
family after marriage. The cruellest aspect of mahrviolence is the role that brides parents playpéerpetuating it.
Most of the parents of bride do not want to takartdaughter back. There is considerable socigimiin India against
those parents who shelter a married daughter batheir family. The daughter’'s change of status hedtransfer from
one family to another have a strong cultural sanctirhe parents themselves ignore the case of taugho is being
harassed and wishes to come back. The advice tessyize or even force her to stick to the “Rewdine and try to
adjust. For this reason most of women’s do not htheecourage to complaint against such maritaleviot because it
would make her an outsider within her marital fa/mihdian homes are more vulnerable to maritalenice because the
ever prevailing system of dowry which deteriorathe harmony of the house, and precipitates intdahdeaf many
innocent victims. Marital rape is seen as appré@rizehaviour by some males. The paradigm of power Gontrol

explains about the social isolation of the womed e sexual, emotional /physical and economic aliysher husband

12 Kuljit Kaur, (Domestic Violence Act 2005 : A Stdmwards Upholding the Rights of Woman)NYAYA DEEP
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who, finally is making the wife fully responsiblerfchild care & when separated using children toagions to harass
her®. Children who have experienced or witnessed vimeat a younger age in their families follow a @attof violence
in their home or adult. Spousal violence, remaiidslén and under-reported not least because it sagithin the family
precisely the institution that is conventionallysasied to be driven by altruism and instrumentadrihancing rather than
diminishing human well being. Worldwide, physicablence by husbands against wives is estimatedngea between
10% and 50% (Population Reports 1999). Psycholbgicase is even more common and often, physicgthmdogical
and sexual abuse overlaps

FORMS OF MARITAL VIOLENCE

Various forms of marital violence are prevalenalhthe societies. One of the reasons for it beimgrevalent is
the orthodox and idiotic mindset of the societytthhamen are physically and emotionally weaker tlla@ males.
According to the United Nation Population Fund Reéparound two-third of married Indian women aretiits of
domestic violence and as many as 70 percents aiedarvomen in India between the age of 15 and 49vaitims of

beating, rape or forced sex. In India, more thap&Sent of women suffer from marital violefite

The greed for dowry, desire for a male child alwblaolism of the spouse are major factors of mavitalence
against women in India. In particular, discrimiatioccurs within the family, where norms regardimgman secondary
status are in force in children from birth. Sonference is one of the key aspects underlining soelaes that view girls
as burdens. Women are viewed as dependents witl@nfamily and face severe restrictions on their ititgh
which further impedes their ability to gain accésseducation, economic opportunities, to move fremid settle any
where, to form unions or groups, which are all fumeéntal freedoms under the Indian constitution, eomre kept out of
decision making processes even within the commuanity state institutions. Practices like femaleifidg, infanticide and
the constant incidents of violence constitute csiesit assaults on women’s right to life and perksdieerty.
Gender injustice is taking the shape of violencairzgj women. A concept of violence against womew swgest an act
of illegal, criminal use of force but it also indes exploitations, discrimination upholding of amegual economic and
social structure, creation of an atmosphere ofotera situation of threat, reprisal and other forpmditical violence.
Women activists regard specificity of violence aghiwomen as a part of general violence againstesppd classes.
The forms of control and coercion exercised indhge of women are gender specific and arise cathadrarchical gender
relationship, where men are dominant and womensab®rdinate. Women are instruments through whieh scial
system reproduces itself and through which systenrsquality is maintained. This inequality isther strengthened and
maintained over-time by the socialization proc&se believes it to be true. The accepts whatevgiven to her as her

fate. She is not aware of her constitutional anuhdmi rights®

Violence against women is also a manifestation lab< oppression. Domestic violence, marital viodenc
battering, dowry, rape, suicide, marital rapes, d&enfoeticide, are the manifestations of gendequadities within the
family system. The equality of status guaranteedhleyconstitution is only a myth to millions of wemfor whom life is

stalked by various kinds of violence within theorhes. Marital maladjustment is the cause of a lawgaber of crimes

'3 1bid

14 Retrieved fromwww.binaaggarwal.comisited on March 12,2011

15 Srikrishna, (Crime Against Women And Its Impact Thiem) Feb. 18, 2011, retrieved fromvw.legalserviceindia.com
visited March13, 2011.

'8 preeti Misra, Gender justice: Some Issues, lestir law department, J. N. P. G. college, 2001.

| NAAS Rating: 3.10- Articles can be sent to editor @ mpactjournals.us




| Marital Violence Against Women: Socio-L egal Perspective 233 |

against women in matrimonial homes as well as detsviarital violence is the most serious violatadrall basic right that
a woman suffers in her own homes at the hands ofbees within her own family’There are various forms of marital

violence which are as follows:

» Cruelty /Wife Beating

For a man beating his wife is a private priviledentarriage, a way to unload himself of all the asgand
frustrations of his daily life, without any fear oéprisal. Marriages are made in heaven indeed,nmthers-in-law,
sisters-in-law, husbands and other relatives aighacreasingly involved in the breaking of thedhak for the lust of
dowry. Dowry deaths, murder-suicide, and bride mgrare symptoms of peculiar social malady andaareinfortunate
development of our social set tiThe construction of this section clearly disclogest if a cruelty within the meaning of
section 498-A, IPC committed on a married womereadriher commit suicide or to cause grave injurgamger to life,
limb or health, the person guilty of such willfrduct is liable to punishment. The act of sui@deausing grave injury

or danger to her life is meant as a result of thst pvents®

Cases of cruelty and torture against women are@sing in number as well as in magnitude and ansitg
serious concerns for everybody the executive, letgise and the judiciary. In 1983, matrimonial dtyevas introduced as
an offence under sec—498-A of Indian Penal CodewelGr is the worst form of marital violence againgbmen.
Cruelty was defined as “any willful conduct whichaf such a nature as is likely to drive the worttaoommit suicide or
to cause grave injury or danger to life or limbhealth (whether physical or mental) of the womanificludes harassment

of the woman in connection with demands for propartd the like.

The core of a definition of domestic violence detssof all the acts that constitute violence. hali&, public
discourse and media equate domestic violence waitirydviolence. This incomplete representation undees awareness

of the widespread, daily psychological, physical aaxual abuse women confront that is often ureela dowry?°

Indian legislation on marital violence perpetuatss narrow definition. For example, both sect#98-A of 1.

P.C and the Dowry Prohibition Act emphasize viokemdthin the context of dowry harassment.

The provision of section 498A was enacted to ntbet social challenge to save married women from
being-ill-treated by the husband or his relativ€suelty is a substantive offense punishable undetian 498-A of the
Indian Penal Code. It is a crime which is not eveported. Cruelty and wife beating, so alien to auage of
non — violence, and respect for womanhood is emgrgs one of the least recognized and most apgaltimes. It is a
crime which is not even reported. Husbands whredlt threat wives do it with utter impunity becaunséther the police
nor the public will interfere in a matter which $& private. Far from being a haven of safety arairsty, social has
become a cradle of violence and most of the via@eiscdirected against one of the most ‘equal’ pagnthe wife,

by her husband.

17 i
Ibid
18 K.D. Gaur (The Indian Penal Code), Universal Lavblizhing Co., 2011, P.513-514
9 p_ Bikarhapathi and others v. State of A.P., 1889.J. 1189 (A.P).
2 Misra, Preeti, Domestic Violence Against wome2Q6) P. 60.
21 H
Ibid.
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Criminal law in India recognizes both mental anggtal torture as cruelty. In India, certain forofsdomestic
violence have been made the offence under therrd@nal Code namely section 498-A, which deal witkelty by a
husband or his relations with a woman. “Crueltyhia form of domestic violence may be physical ental, criminal or
civil.

» Wife Battering/Wife Beating

Wife battering is a global phenomenon. The ingtitubf marriage which is supposed to protect womesrders
her even more vulnerable to assault. It is onlthalast decade that wife battering has been répedas a social problem
of major proportions sometimes death. Wife beaismgerhaps the most prevalent form of violence reggamarried

womerf.

The deaths which occur within the home is the w@dtenmanifestation of the violence suffered by nmiodtan
women in varying degrees. The term ‘dowry deathsgin oversimplification of a far more complex sbpiaenomenon of
power relationships within the family. Most of teewomen’s are harassed for a long time before #neymurdered or
driven to suicide and for every woman who diesén lome, there must be a million more who are lpeatel harassed,
economically deprived and mentally humiligtdt appears that domestic hooliganism and violeagainst married

women what has come to be called “wife batteringus all over the world on a significant and dising scalé”.
e Dowry Deaths and Dowry Harassment

A problem which is deep rooted in Indian societyhie problem of dowry system. It is an everydayséem,
no day passes away when we don't hear news reladinigwry death or dowry harassment. Despite faat tomen in
India, are worshipped in the form of Shakti, shbusned and harassed by her-in-law. In India tliegetendency to club
most marital violence under the overall heads ofwd/’, ‘dowry harassment’, ‘dowry deaths’. Howevéo, argue that
dowry is not always the cause of marital discardat to ignore the fact that it is one of the mégmtors responsible for

the marital violence.

“Marriages are made in heaven, is an adage. A te@mees her parental home for the matrimonial hdesjing
behind sweet memories with a hope that she willsseew world full of love in her groom’s house. 3baves behind not
only her memories, but also her surname, gotra, mailenhood. She expects not only to be a daugiew,
but a daughter in fact Alas! The rise in the numiferases involving harassment of newly weeded @il dowry shatters
the dreams. In-laws are characterized to be outfawsgerpetrating terrorism which destroys the imatnial home.

The terrorist is a dowry, and it is spreadingétstacles in every possible direcfian

The practice of dowry abuse is rising in India. Thest severe in “bride burning” the burning of wamehose
dowries were not considered sufficient by theirbdam or in-lawslt appears when the Dowry Prohibition Act, 1961,
in its original form was found inadequate the l&digres in order to eradicate the prevailing malafithe dowry system in

our society including dowry deaths, introduced isec804-B of the Indian Penal Code.

#2 Rehana Ghandially (Remedies Women in Indian Spciage Publications, New Delhi, 1988 P.152
23 i
Ibid
%4 paras Diwan (Law Relating to Dowry Deaths), Unsati_aw Publication Pvt. Ltd, New Delhi, 2002, P.1
% Kamesh Panijiyar V. State of Bihar, 2005 Cri. L184S.C.)
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The Dowry Prohibition Act of 1961 marks the firdteanpt by the Government of India to recognize doas a
social evil and to curb its practice. The Act wasdified with the Dowry Prohibition Amendment Act 8984, which has
again been modified with Dowry Prohibition (AmendrteBill 1986. Section 304-B of IPC was insertedthg Dowry
Prohibition Amendment Act of 1986 with a view tongioat the increasing menace of dowlgath?® Despite the statutory
prohibition of dowry, the menace continued moresause the law was absolutely ineffective and imoé its language it
was very difficult to apprehend and convict anybaohyler the Act. Unfortunately, despite modificadoof the Act in
1984 and 1986 to make it more effective, the DoRughibition (Amendment) Act has remained more es la dead letter.

Dowry Deaths

The practice of dowry has become an important grakih the marriage, resulting in cruelty to marneamen.
The evils of dowry have become so pernicious tHat@e number of women are being murdered burrdseaulted every
year on the alter dowf{; With a view to combating the menace of dowry Heat new offense in the Indian Penal Code
viz. Dowry Deaths. Sec.304-B has been added tdniian Panel Code of 1860 by Section 10 of the oRmohibition
(Amended) Act, 1986.Unnatural death of a marriednan where the motive for a wait of dowry is exigtand such death
is taking place within 7 years from the date of nia@e is called dowry death. The provision undetisa 304, |.P.C are
more stringent than that provided under section 428 the Penal Code. In view of the nature of dosvry offenses that
are generally committed within four walls of theule, and in secrecy, independent and direct evidercessary for
conviction is not easy to get. In order to invoke tegal presumption under S.113%Bf the Evidence Act, it is necessary
to prove that the deceased was subjected to croieltgrassment. The Dowry Prohibition (Amendmerd), A986 has also

inserted a new provision in the Indian Evidence B&T2 to raise a presumption of “Dowry Death”.
* Female Foeticide

Female Foeticide is one of the worst forms of taéxiiolence. The Girl child is, oftener than nitte lesser child,
especially in cultures that adore sons, and ablmgliters. The rejection of the girl, unwanted as &h begins,
unfortunately, even before she is born, i.e., @ tiothers womb. Thousands and lakhs of female $estare eliminated
by pre-natal sex determination tests or amniocentdhose who are lucky enough to escape the testdorn into
indifference and brought up in negligence to theatgst detriment of their potentfdIThere are certain provisions were
included in the Indian Penal Code 1860 which makeed miscarriage or abortion as illegal if it st wlone in the good
faith effort to save the life of the woman. Therl®i71, Legislators in order to make reforms in &mdPenal Code enacted
Medical Termination of Pregnancy Act which givesdeidiscretion to the medical practitioner to detaarthe grounds
existed to justify abortion on the basis of exteashealth of the women or on the basis of humaaitagrounds.
With the advances made in the field of medical rezee with the introduction of new diagnostic tecjuss it becomes

easier to determine the sex of the foetus and MiLB Act was also misused. It further gave themrtght to decide on

% Shanti Devi v. State of Haryana, AIR 1991 SC 1226.

27 Dr. Niroj Sinha (Women and Violence) Vikas PubiighHouse, New Delhi, 1983, P.83

% Section 113 B of the Evidence Act reads as under:

113 B. presumption as to dowry deathwhen the question is whether a person has coeunitie dowry death of a
women and it is shown that soon before her death swman had been subjected such person to cruglssment for,
or in connection with any demand for dowry, thertahall presume that such person had caused they dizath.
Explanation For the purpose of this section, ‘dowry deattdlgthave the same meaning as in d\section 304Beofndian
Penal Code (45 of 1860).

2 Dr. M.K. Chakrabrati (Gender Justice) R. Cambrag@& Private Ltd, Kolkata, 2006, P.1.

| Impact Factor(JCC): 3.6586 - This article can be downloaded from www.impactjournals.us




| 236 Parminder Kaur & Arshi Pal Kaur |

having or not having the child. However, this ganténtioned step was being used to force womerbtotahe female
child. To tackle with this problem, TheeRratal Diagnostic Techniques (Regulation and Prewve of Misuse) Act
had to be passed in 1994, which came into fordaimary 1996, to combat the practice of femalédidet in the country
through misuse of technology. The Act prohibitededmination of sex of the foetus and it provide ishment for the
violation of the provisions. The Act was amende@®®3 to improve regulation of technology capalfleex selection and
to arrest the decline in the child sex ratio agaded by the Census 2001 and with effect from FalyrR003.

e Marital Rape

Marital rape is any unwanted sexual acts by a spousx-spouse committed without consent and/oinaga
person’s will, obtained by force, or threat of ferintimation, or when a person is unable to congeéfiy-one countries in
the world have criminalized marital rape and Indiaot one of them. Society of India has always enadsod of man and

has kept him on a pedestal which just gives hinlidemse to do as he pleases.

Marital rape is a result of the patriarchal natof¢he society where man has every right to doeaplbases with
his wife and this has historical proof as can lenda the works of Tulsidas and Manu. India is dertlminated society
and husband is considerd@ati Parmeshwar’ The viewpoint in India is that with marriage cafalfilling the husband’s

conjugal rights and the wife cannot refuse Afm.
Rape is one of the most brutal forms of violatiémevoman’s privacy and integrity.
Recent Position of Marital Rape in India

“As per theNational Health and Family Survey (NFHS-4), 2015at6east 5.4% women suffers from marital
rape. lronically, the Ministry of Women and Chil@l dnion Government asserts that the term “marigger cannot be
recognised in the Indian context®.The figure recorded by NFHS-3 for 2005-6 was 9.5%ese numbers are far from
accurate, not just due to under-reporting but dlscause they do not give the entire picture ofetkient of marital
rape. It is likely that these women have experiéncwrital rape multiple times over. When husbanéhigrunkard
form then wife can experience more sexual violethes in normal circumstances. In this regard, 66&b6rrad women
asserted that their husbands sexually torture tiwaen they are in drunken stafeDespite the brutal gang rape and
death of ‘Nirbhaya’, the massive protests, the apron parliament and the Justice Verma Committee
(which did in fact recommend criminalising maritalpe), India’s parliamentarians just could not fihdn them to
treat married and unmarried women equally, on mawé rape. Married women have been made a speaiafory in
the law. After the brutal gang rape and murderMiftthaya” the Criminal Law Amendment Act, 2013 waassed by
Indian Parliament. However, this amendment doesreocbgnize marital rape. A survey conducted by “Wdge”
finds out that 55% Manipur married women have eigreed sexual, emotional and physical violencehinhiands of
their partners. However, lowest percentage of redrivomen i.e., 3.5% from Sikkim have been expegdnsexual

violence®®

%0 Dr.Rakesh Kr.singh(Trauma of Marital Rape: Husbamds Predator) CR LJ. Apr. 2008 Journal Sectn(3.

31 Retrieved fronmhttps://thewire.in/gender/indian-law-denies-maritape-exists-5-4-married-indians-claim-victims
visited on April 8, 2018

%2 bid.

33 Retrieved fronhttps://thewire.in/gender/indian-law-denies-maritape-exists-5-4-married-indians-claim-victims
visited on April 8, 2018
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In the case ofndependent Thought v. Union of Intfia‘the Supreme Court bench, in the present case, tefuse
to look at marital rape as an issue that can batddband considered as a criminal act under the FR@iament has
extensively debated the issue of marital rape amdidered that it was not an offense of rape. Thezeit cannot be

considered as a criminal offense.” In fact, thedheseemed to have clammed up and passed the btrek Rarliamenit *°

“Under the IPC, if a married man has sexual irgerse with his legally separated wife, he can beighed
for rape. Under Section 376-B, a man whdéeigally separated from his wife under a decree of separaticotherwise
can be punished for raping his wife. Once agailegal fiction created due to the Indian obsessidth warriage and
its illogical connection to a man’s right to sexuatercourse and to a woman’s body. The recent RigHPrivacy
judgment by India’s Supreme Court examined in deta concept of personal autonomy and its relatmprivacy,
the right to privacy of rape survivors and the tigh privacy in relation to abortion but sadly, sgsl a historic

opportunity to enlarge the concept of privacy wiéspect to marriage and a woman’s right to her B8y
» Domestic Violence against Women

Domestic Violence against women is a phenomenomcamined to India only. The Act, 2005 providesriere in
terms of a comprehensive definition of domestic lance, incorporating even sexual abuse within ragei
Domestic violence is the most serious violatiorabbasic rights that a woman suffers in her own éi@nthe hands of
members of her own family. In this society of owtsich is chained by orthodox traditions, supeists, myth and make
belief, these are the terming million who have erdfl most the women, being exploited from time immoeal,
socially, economically, physically psychologicaind sexually but this classification is fairly ceudnd there are endless

variations within each category.

Domestic violence occurs in families of every classce, and culture. It occurs in families with Idren
& without, in the first marriage, second marriagasd arranged marriages. The victims can be a spgeserally wife,
children, etc. The presence of children in a viblehationship creates additional stress for a wanveho may fear for
their safety. The Protection of Women from Domet¥figlence Act, 2005 having been passed by the Laikhd on August
24, 2005, and by the Rajya Sabha on August 29, ,28breceived the assent of the President of lowliSeptember 13,
2005.

Though domestic violence in the modern times has lbecognized as a violation of human rights, etextent
of it is difficult to measure because many assadtsinreported. Many women so are tortured eveyybdi this topic has
failed to capture the required attention because hage been socialized to accept violence againgtnemo as
common -place routine and less than horrific. Ddinesiolence is national health hazard of epidemioportion®’
According to the study conducted by Internationalu@xil for research on women, 45% of Indian womgpeeience

violence in some form, 55% women perceived violeaseormal part of their marriage. Physical viokeno women at

% Retrieved fronhttps://thewire.in/gender/indian-law-denies-maritape-exists-5-4-married-indians-claim-victims
visited on April 8, 2018

% Retrieved formhttps://www.firstpost.com/india/sc-says-marital-€agant-be-considered-criminal-tradition-doesnt-
justify-assault-child-marriage-3917749.htmisited on April 8, 2018

% Retrieved fronhttps://thewire.in/gender/the-legal-dissonance-keetwmarriage-and-rape-in-indiisited on April 6,
2018

37 Dr. Krishnan Chander Jena (Violence against woaneaman right violation) AIR Journal Section, V@0, 2003, P
3.12.
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home is not confined to homicidal deaths by wagtabbing, strangulations or setting them afire. Vioéence originates
from minor offenses like pulling hair, pinching,ghing, hitting to throwing boiling water and acidfbre the fatal blow is
given. Ignoring any minor ailment may lead to afalisease. Similarly, condoning trifle nature afttires encourages the

male or female oppressors to become more and niment?®

It is therefore, proposed to enact a law keepingiéw the rights guaranteed under articles 14arid 21 of the
constitution to provide for a remedy under the Idi@iv which is intended to protect the women frogirlg victims of

domestic violence and to prevent the occurrenamofestic violence in the society.

The very nomenclature indicates that the Domesitideyice Act is not restricted to violence perpettahgainst a
woman by her husband or in-laws. It includes uritseprotective umbrella every woman living in a destic relationship
as a member of a family with the person the pemsdulging in violence who in this case must invehabe of the male
gender®® What has been perceived as radical in certaintepsara relationship between two persons who aiagli
together as a family in a shared household evemgtindhey are not connected to each other by bleadavital relation?
So put it simply and adopting the modern-day lingomen involved in “live-in-relationship” or bigamyr adulterous
connections are also covered as beneficiaries.nelelaw also gives the victim the right to residerand access to a

protection office, who is answerable to the cofftts.
e Adultery

When a married man is having a sexual relationsliib another married woman, his act amounts to ekiim
violence against his legally married wife. In leggim, it is called adultery which is an offeffs&ection 497 of the Indian
Penal Codepunishes a man having sexual intercauvithea woman knowing that she is the wife of anothan and
without the consent or connivance of such other.nitais an offense against marriage. Section 49thefindian Penal
Codé? punishes a man having sexual intercourse with mawvoknowing she is the wife of another man and auittthe
consent or connivance of such other man. The sobffee offense under the section is limited to tatyl committed with
a married woman, and the male offender alone has bede liable to be punished with imprisonmentcivimay extend
up to five years or fine or with both.

Husband, The Only Aggrieved Party

In the offense of adultery, law considers only thesband as the aggrieved party and not the wif¢hef

adulterers. In other words, only the husband ofatelterers and not the wife of the adulterer iggreeved to party.

% B.D. Agarwal (Legislating Domestic Violence), CtJ. Journal Section, 2002, P. 131
jz R.K. Gauba (Domestic Violence Law- A Recipe fos&ster?) Nyayadeep, P.23

Ibid.
“1 Dr. S.C. Tripathi & Vibha Arora (Law Relating to &khen and Children) Central Law Publications, Allsdé Ed: 5,
2008, P.38.
2 Section 497 reads as under:
“whoever has sexual intercourse with a person vehand whom he knows or has reason to believe tthéavife of
another man, without the consent or connivancéait man, such sexual intercourse not amountingemffence of rape,
is guilty of the offence of adultery, and shall fienished with imprisonment of either description #oterm which may
extend to five years, or with five, or with both.duch case the wife shall not be punishable abatior.
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This is because only the husband has a right owejugation with his wife and no other persons hamg such right.

Thus, a woman has no right to prosecute her husib&eds committing extramarital offenses.

In the case oBowmithri Vishnu V. Union of Indf4, this Supreme Court has upheld the constitutioakdlity of
section 497 Indian Penal Code. The Court observatthe section does not envisage the prosecutitimeavife by the
husband for adultery and that no grievance can &genthat the section does not allow the wife tes@cate the husband
for adultery. The Supreme Court justified its stamdhe ground that in contemplation of the lawhie, who is involved
in an illicit relationship with another man is thiEtim and not the author of the crime. The CourtHer held that the
definition of adultery does not discriminate betwewan and woman by conferring the right to proseanly on the
husband and that section 497 Indian Penal Codet igiolative of Article 14 and 15 of the constituti of India.

e Bigamy

Keeping of the second woman or of the first wifes person who commits such act is guilty of doinesblence
against the first wife. If the husband of a marmemman marries someone else while the first wifgtilsmarried to him or

of the husband was already married when a womamegatied, a husband may be guilty of bigamy.
Conversion of Religion Does Not Give License to Canit Bigamy

In Sarla Mudgil V. Union of Indi& The Apex court has ruled that change of religioesinot permit a person to
defeat the provisions of law and give license tongot bigamy. The court held that when one or thieeptspouse
renounces his or her religion (e.g. Islam whichhpts polygamy) in order to marry again during tiietime of the former

spouse section 494, |.P.C is attracted.

In Lily Thomas V.Union of Indi¥ the court said a change of religion does not tligsthe marriage performed
under Hindu Marriage Act, 1955. A second marriagerd) the lifetime of the spouse would be void unskection 11 and
17 of the Hindu Marriage Act, 1955besides beingfi@nse of bigamy under S.494, 1.P.C.

MARITAL VIOLENCE: DATA ANALYSIS AND INTERPRETATION

Today, Indian society is surrounded by many problemch as unemployment, illiteracy, corruption, agio
these problems, a problem which is deep-rooteddiah society is the problem of marital-violendaslan everyday news

item, no day passes away when we don’t hear ndating to marital violence or domestic violence.

Adolescent marriage and domestic violence are twidely prevalent but unacknowledged practices.
Recent studies on the married life of adolescers geveal a chilling link between the two. AnitaayR of Boston
University School of Public health, involved in seal and such studies said that adolescent mardpgears to be
directly correlated with increased violence at hoeraotional, physical and sexual, practiced bottheyhusband and the

in-laws. It is unabated even during pregnancy antharhood.

3 G.B. Reddy’s (Women and the Law) Gogia Law Agertyderabad Ed." 1998, P.89.
4 AIR 1985 SC 1618.

S AIR 1995 SC 1531

6 AIR 2000SC1650
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Although the proportion of girls married off in tH& to 19 year age group has declined from 56%®Qifl 1to
about 27% in 2006, it still means that over 1.5ergirls are thus married. And 16% of the age grdhbat is about 2.4

lakh women had already become mothers or were pregaccording to the National Family & Health Say8.

According to India’s most comprehensive, the Nald=amily Health Survey-Ill conducted by the imt&tional
institute of the population which interviewed 1I2kh women in 28 states and the NCT of Delhi in508, 40% of the
women said they are the victims of the domestidevice. The worse aspect of this survey revealbds 4% of the
women say it is OK to get beaten and that sucleni® was justified on one or the other ground. 4f%he women
justified wife beating if it was become of they sleml disrespect to the in -laws, 35% women were QK tarutally being
assaulted by their husbands if they neglected lmldehores or their children. 51% of the75000 nm@rviewed did not
find anything wrong with assaulting their wives. thre Indian society, men are brought up being thatiggt beating up
their wives is not wrong while women are told thaing assaulted by their husbands is acceptatNeational Family
Health Survey-Ill has made some other observatidnike 1 in 10 women have experienced sexual videnhile 1 in 6

has been through emotional violence by their hugb®

A unique form of violence experienced by women,Bowry Deathi and now, the most common one.
These cases have increased by 2.7% during the2gddr over the previous year (8,391 cases). 26.9%eofotal such
cases reported in the country were reported frotarlURradesh (2,322) cases alone followed by Bihad1@ cases)
(16.4%). The highest rate of crime (1.4) was regzbftom Bihar as compared to the National averd@e7d”

The incidents of cases registered under this Aet liecreased by 17.9% during the year 2013 as cadpa the
previous year (9,038 cases). 18.8% of such cases meported from Odisha (2,014) followed by Bih&r893 cases)
accounting for 17.7% of total cases at the natideatl. The highest crime rate of 9.8 was repofftedh Odisha as
compared to 1.8 at the national level. 53 citiegshehaving population over 10 lakh and more, haaenhidentified as
megacities as per The Population Census 2011.aAd663,464 cases of crimes against women wererteg from these
53 cities during the year 2013 as compared to 26¢#5es in the year 2012. The rate of crime ie<itit 69.7 was
comparatively higher as compared to the national of 52.2. Among 53 cities, Delhi (11,449 cases hccounted for
21.4% of total such crimes followed by Mumbai (5)5¢2,946 cases), Bengaluru (4.9%) (2,608 casesmeadlabad
(4.6%) (2,449 cases) and Kolkata (4.5%) (2,3999)agenong 53 mega cities, Delhi city has accourfibe®9.4% of total
rape cases (1,441 out of 4,900), 35.1% of totahdihing & abduction cases (3,093 out of 8,809)3%30f total cruelty
by husband or his relatives cases (2,879 out af9), 15.8% of total dowry deaths cases (125 o983}, 25.8% of total
assault on women with intent to outrage her modeasgs (3,069 out of 11,913) and 23.9% of totallirise the modesty
of women cases (807 out of 3,375) reported ouBafifies®.

The National Crime Records Bureau publishes an anmport entitled “Crime in India”. As per the Natal
Crime Records Bureau report, 2015 at least 327,c384s has been recorded in 2015. In the year 200%0,144 cases
has been reported regarding violence against wamémdia. As per the National Family Health Survdyevery third

woman from the age of 15 has suffered domestie@r® in India. This survey further declares th&t2vomen’s in India

*"Dr. Nuzhat Parveen Khan (Domestic violence: Anéssf concern for one and all) Nyaya Deep, P.82
“*8 The Times of India, February, 2008.

“9India, Ministry of Home Affairs, National Crime Berds Bureau, Crime in India, 2011, p.83

9 nerb.nic.in/CD-CIR013compendium%2P013pdf visited on April 6, 2018
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are victims of physical violence since the age ®fygars. 29% women’s from rural area experiencedtah&iolence on

the other hand 23% women’s from the urban areaxpasience marital violencg.

The Act, 2005 defines the expression “domesticevioé” in order to include actual abuse or threathurse that
is physical, sexual, verbal, emotional or econoriarassment by way of unlawful dowry demands tovteenan or her
relatives would also be covered under this deéinitiHowever, the Protection of Women from DomeWiglence Act,
2005 also recognizes marital rape as a form ofaexolence. As per National Family Health Survdy 31% married
women’s have been suffered domestic violence suciptgsical, economic, sexual and emotional violebgetheir
partners?

However, “for women who are not married, the exgere of physical violence stems from the most commo
perpetrators, which includes mothers or step-mett{g6%), fathers or step-fathers (33%), sisterbrothers (27%),
and teachers (15%). Data from the survey shows waméndia between the ages of 40 to 49 were magpartive of
domestic violence, with 54.8% in agreement. Theg@atage justifying abuse is marginally lesser amgnghger women.
47.7% of girls between the age of 15 and 19 agwéétviolence by husbands®

“This marginal difference in attitudes of women #as domestic violence is also visible in urban eurdl areas.
While 54.4% of rural women surveyed across the tguagreed with domestic abuse, only 46.8% of urtamen
supported such violence. Among married women whoewéctims of sexual violence, over 83% reporte€irtipresent
husband and 9% report a former husband as the tpgigps. The form of sexual violence most commaelgorted by
women was that their husband used physical forcéawe sexual intercourse when they did not wan{5td%).
About 4% reported that their husband forced theth thireats or in other ways to perform sexual Huy did not want to,
and 3% reported that their husband forced themetfopm other sexual acts they did not want to. Ebevey report
highlighted that most common perpetrators of sexwialence on unmarried women were other relativeg%),

followed by a current or former boyfriend (18%)eithown friend or acquaintance (17%) and a familgrid (11%).%*
CONCLUSIONS AND SUGGESTIONS

This present paper has discussed marital violeresause it is the pivotal stone of domestic violence
The problem of marital violence against women shtives it is a serious, widespread social problemlingted to the
social context of India, but is a worldwide phename which affects both the developed and the uredeidped world.
Marital violence includes a range of violent adtes as hitting, dowry death, cruelty, marital rafmecible sex-selection
tests, female foeticide disposal of household pitgge which applicant has interest, to the morbtiuones as emotional
pain, constant criticism etc. The problem of ménialence against women shows that it is a serisidespread social
problem not limited to the social context of Indit is a worldwide phenomenon which affects bbih developed and
the underdeveloped world. Marital violence agaimstnen is a phenomenon that cuts across bounddreghmcity and

age.

51 Retrieved from https://www.news18.com/news/india/the-elephantsiestoom-every-third-woman-in-india-faces-

domestic-violence-1654193.htvikited on April 4, 2018

*2 |bid.

>3 |bid

5 Retrieved from https://www.news18.com/news/india/the-elephantietoom-every-third-woman-in-india-faces-
domestic-violence-1654193.htvikited on April 6, 2018
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The hydra-headed problem of marital violence aamtf all women. The threat of violence controls wonin
insidious ways, curbing their freedom, their mdkijltheir rights and distorting their various idiées. Marital violence is

one of the most extreme expressions of female spjure.

In spite of various legal reforms introduced frtime to time, the place and harmony even in thagmeto be
plagued and disturbed by certain social evils tkevry demand, dowry death, cruelty against womemestic violence,
physical or emotional abuse of women and econorptoéation. Rather than being curbed with the agref literacy and
general improvement of economic conditions, theas heen a disturbing trend of spiraling increasthénrate of such
incidents. The worst forms of the marital violerace the verbal, physical, psychological and sexigdénce is committed
against women in their homes. Marital violence agawomen is also an issue of the women’s humantsigs the
systematic perpetration of violence on women issalt of the subordinated position of women in stgcivhich in itself
raises questions on right to equality based onrgiswf sex. Patriarchy is also responsible forshiedued position of

women.

The Domestic Violence Act has empowered the worngedist the violence. No doubt the Act of 2005 ¢iaen
an effective tool in the hands of the women, buthat same time, its implementation lacunas can nitakeeffective.
A difference in treatment between men and womerthkystate is totally prohibited on grounds of rieligrace, caste,
sex or place of birth. “Article 21 is on right tiwé; right to live with human dignity. Effective ween help-lines and other
emergency services should be provided around ek @nd should be well advertised by video and munaéssages in
rural and urban areas. Emergency telephones toheigline must also be available at all bus andh titations.
Calls should be addressed by specially trained atad automatically recorded for later review, dhd staff should be
able to dispatch immediate vehicles to assist wofaeimg an emergency. Disciplinary action mustdieh against staff

for inappropriate or inadequate resporSes.

“The law was found to fail to stall the evll.man is said to have committed rape if he hasaeartercourse with
a woman against her will and consent; or with t@mrsent when the man knows that he is not her hdsbamhen she
thinks that he is her lawful husband; or with hengent when she is of unsound mind or is intoxatdtg herself or the
man. However, sexual intercourse by a man withohia wife, the wife not being under 15 years, is rage (375 IPC).
The latter provision seems deficient as it doesmdude marital rape. In order to prevent sexualence against women,
there is need to have sexual material should bgoced. Efficient and accountable law enforcementhimery at all levels
-is needed. Gender sensitization by parents andhées is needed regarding the sensitivities andndemies of

man-woman relationship¥.

“There should be systematic and regular review ggses by independent bodies involving women’s group
put into place to audit the work of these inst@ns. trained police personnel and/or social wotidye appointed at every
police station to take in complaints of all formswiolence against women including sexual assdtitst Information
Reports should be registered immediately followihg complaint and due process of law be followeerehfter.
The gender desks should also be required to prowtieediate medical attention and other supportisesvsuch as

shelter, filing for compensation as may be required

%5 Retrieved fromhttp://www.sacw.net/article3571.htmisited on April 6, 2018
%% Retrieved from https://www.ncbi.nlm.nih.gov/pmdieles/PMC4462781/ visited on April 6, 2018
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In spite of the amendments and judicial attitumeards dowry deaths, the spate of dowry deathstit@ountry
is not on the decline at all. The first Prime Mteisof India, “Late Pandit Jawaharlal Nehru” sdidtt“Legislation alone
cannot eradicate the deep-rooted social problefags and loopholes in-laws are a given fact ofltlcéan legislative
system, resulting in their poor implementation. Bowoman fighting the legal battle for justice, thgstem remains
unbending due to the male dominant thought prosessall levels. Laws after laws made to proteentHrom violence

have failed. Yet the silver lining in the cloud raims®’

Martial violence against women is also an issu¢hefwomen’s human rights as the systematic pexpatr of
violence on women is a result of the subordinatesitipn of women in society which in itself raisggestions on right to
equality based on grounds of sex. Patriarchy is edsponsible for the subdued position of womeny @ayislation and
law enforcement agencies cannot prevent the incelefh marital violence crime against women. Thereded of social
awakening and change in the attitude of societhabdue respect and equal status is given to woBbemestic violence
can destroy the future of human communities byrdgstg their children. Children who have witnessed endured
domestic violence can themselves become abuseheiinadult life. Physical assault, spousal abgsejal humiliation,

economic abuse, wife battering, sexual assaultitmhaape, are all deadly manifestations of dongegtlence.

Indian society is following the path of modernieat Though this modernization has always been atijwe in
changing the status of women, yet it also resuitethcreasing their problem. Domestic violence e such problem.
Neither education nor career has been instrumentaimoving this problem. As it is very obvioustidhe statistics even
the educated and working women are vulnerableg¢actmmission of domestic violence. Economic depecgldas been
found to be the central reason for domestic vicderFemales ‘who are dependent upon their husbamtisn-laws are

also subjected to mental torture.’
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